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below the FLSA minimum wage, sub-
mitting an LCA earlier than six
months before the beginning date of
the period of intended employment,
identifying multiple occupations on a
single LCA, identifying a wage which is
below the prevailing wage listed on the
LCA, or identifying a wage range where
the bottom of such wage range is lower
than the prevailing wage listed on the
LCA.

(38) Correction and resubmission of labor
condition application. If the labor condi-
tion application is not certified pursu-
ant to paragraph (a)(2) (i) or (ii) of this
section, ETA shall return it to the em-
ployer, or the employer’s authorized
agent or representative, explaining the
reasons for such return without certifi-
cation. The employer may immediately
submit a corrected application to ETA.
A ‘“‘resubmitted’ or ‘‘corrected’ labor
condition application shall be treated
as a new application by the regional of-
fice (i.e., on a ‘‘first come, first served”’
basis) except that if the labor condition
application is not certified pursuant to
paragraph (a)(2)(ii) of this section be-
cause of notification by the Adminis-
trator of the employer’s disqualifica-
tion, such action shall be the final de-
cision of the Secretary and no applica-
tion shall be resubmitted by the em-
ployer.

(b) Challenges to labor condition appli-
cations. ETA shall not consider infor-
mation contesting a labor condition
application received by ETA prior to
the determination on the application.
Such information shall not be made
part of ETA’s administrative record on
the application, but shall be referred to
ESA to be processed as a complaint
pursuant to subpart I of this part, and,
if such application is certified by ETA,
the complaint will be handled by ESA
under subpart I of this part.

(c) Truthfulness and adequacy of infor-
mation. DOL is not the guarantor of the
accuracy, truthfulness or adequacy of a
certified labor condition application.
The burden of proof is on the employer
to establish the truthfulness of the in-
formation contained on the labor con-
dition application.

[59 FR 65659, 65676, Dec. 20, 1994, as amended
at 65 FR 80232, Dec. 20, 2000]

§655.750

§655.750 What is the validity period of
the labor condition application?

(a) Validity of certified labor condition
applications. A labor condition applica-
tion which has been certified pursuant
to the provisions of §655.740 of this part
shall be valid for the period of employ-
ment indicated on Form ETA 9035 by
the authorized DOL official; however,
in no event shall the validity period of
a labor condition application begin be-
fore the application is certified or ex-
ceed three years. Where the labor con-
dition application contains multiple
periods of intended employment, the
validity period shall extend to the lat-
est date indicated or three years,
whichever comes first.

(b) Withdrawal of certified labor condi-
tion applications. (1) An employer who
has filed a labor condition application
which has been certified pursuant to
§655.740 of this part may withdraw such
labor condition application at any time
before the expiration of the validity pe-
riod of the application, provided that:

(i) H-1B nonimmigrants are not em-
ployed at the place of employment pur-
suant to the labor condition applica-
tion; and

(ii) The Administrator has not com-
menced an investigation of the par-
ticular application. Any such request
for withdrawal shall be null and void;
and the employer shall remain bound
by the Ilabor condition application
until the enforcement proceeding is
completed, at which time the applica-
tion may be withdrawn.

(2) Requests for withdrawals shall be
in writing and shall be directed to the
ETA service center at the following ad-
dress: ETA Application Processing Cen-
ter, P.O. Box 13640, Philadelphia PA
19101.

(3) An employer shall comply with
the ‘‘required wage rate” and ‘‘pre-
vailing working conditions” state-
ments of its labor condition applica-
tion required under §§655.731 and 655.732
of this part, respectively, even if such
application is withdrawn, at any time
H-1B nonimmigrants are employed pur-
suant to the application, unless the ap-
plication is superseded by a subsequent
application which is certified by ETA.

(4) An employer’s obligation to com-
ply with the ‘‘no strike or lockout”
and ‘‘notice’” statements of its labor
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condition application (required under
§§655.733 and 655.734 of this part, respec-
tively), shall remain in effect and the
employer shall remain subject to inves-
tigation and sanctions for misrepresen-
tation on these statements even if such
application is withdrawn, regardless of
whether H-1B nonimmigrants are actu-
ally employed, unless the application
is superseded by a subsequent applica-
tion which is certified by ETA.

(5) Only for the purpose of assuring
the labor standards protections af-
forded under the H-1B program, where
an employer files a petition with INS
under the H-1B classification pursuant
to a certified LCA that had been with-
drawn by the employer, such petition
filing binds the employer to all obliga-
tions under the withdrawn LCA imme-
diately upon receipt of such petition by
INS.

(c) Invalidation or suspension of a labor
condition application. (1) Invalidation of
a labor condition application shall re-
sult from enforcement action(s) by the
Administrator, Wage and Hour Divi-
sion, under subpart I of this part—e.g.,
a final determination finding the em-
ployer’s failure to meet the applica-
tion’s condition regarding strike or
lockout; or the employer’s willful fail-
ure to meet the wage and working con-
ditions provisions of the application; or
the employer’s substantial failure to
meet the notice of specification re-
quirements of the application; see
§§655.734 and 655.760 of this part; or the
misrepresentation of a material fact in
an application. Upon notice by the Ad-
ministrator of the employer’s disquali-
fication, ETA shall invalidate the ap-
plication and notify the employer, or
the employer’s authorized agent or rep-
resentative. ETA shall notify the em-
ployer in writing of the reason(s) that
the application is invalidated. When a
labor condition application is invali-
dated, such action shall be the final de-
cision of the Secretary.

(2) Suspension of a labor condition
application may result from a dis-
covery by ETA that it made an error in
certifying the application because such
application is incomplete, contains one
or more obvious inaccuracies, or has
not been signed. In such event, ETA
shall immediately notify INS and the
employer. When an application is sus-
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pended, the employer may immediately
submit to the certifying officer a cor-
rected or completed application. If
ETA does not receive a corrected appli-
cation within 30 days of the suspension,
or if the employer was disqualified by
the Administrator, the application
shall be immediately invalidated as de-
scribed in paragraph (c) of this section.

(3) An employer shall comply with
the ‘‘required wages rate’” and ‘‘pre-
vailing working conditions” state-
ments of its labor condition applica-
tion required under §§655.731 and 655.732
of this part, respectively, even if such
application is suspended or invalidated,
at any time H-1B nonimmigrants are
employed pursuant to the application,
unless the application is superseded by
a subsequent application which is cer-
tified by ETA.

(4) An employer’s obligation to com-
ply with the ‘“‘no strike or lockout”
and ‘“‘notice” statements of its labor
condition application (required under
§§655.733 and 655.734 of this part, respec-
tively), shall remain in effect and the
employer shall remain subject to inves-
tigation and sanctions for misrepresen-
tation on these statements even if such
application is suspended or invalidated,
regardless of whether H-1B non-
immigrants are actually employed, un-
less the application is superseded by a
subsequent application which is cer-
tified by ETA.

(d) Employers subject to disqualifica-
tion. No labor condition application
shall be certified for an employer
which has been found to be disqualified
from participation, in the H-1B pro-
gram as determined in a final agency
action following an investigation by
the Wage and Hour Division pursuant
to subpart I of this part.

[69 FR 65659, 65676, Dec. 20, 1994, as amended
at 656 FR 80232, Dec. 20, 2000]

§655.760 What records are to be made
available to the public, and what
records are to be retained?

(a) Public examination. The employer
shall make a filed labor condition ap-
plication and necessary supporting doc-
umentation available for public exam-
ination at the employer’s principal
place of business in the U.S. or at the
place of employment within one work-
ing day after the date on which the
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